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Executive Summary

In November 2012, the Lao government held the iaffigroundbreaking ceremony for the
controversial Xayaburi Hydropower Project on theveo Mekong River. It is the first of nine
dams that Laos intends to build on the river's retn@am. For over two years, the proposed
Mekong dams have sharply divided the region’s govents and become one of the world’s
highest profile water disputes. Together, the damsld provide electricity and revenue, but
would threaten the food security of millions of peand the world’s second most biodiverse
river. Because the Mekong is a transboundary rithex,dams’ impacts will cross borders into
Thailand, Cambodia, and Vietnam.

In 1995, the four governments of Cambodia, Laosil@hd, and Vietnam signed the Mekong
Agreement, a treaty intended to promote sharedansemanagement of the river basin. The
Xayaburi Dam was the first significant test of tilekong Agreement. Instead of cooperating
with neighboring governments, however, Laos begapiementing the project while Cambodia
and Vietnam voiced concerns about the project’aststaundary impacts. Thailand remained
silent through much of the dispute, but quietlyafined the project and agreed to purchase its
electricity. By November 2012, Laos’ and Thailandmplementation of the project had
advanced so far that Cambodia and Vietnam hae l#verage left to raise concerns. Now a
dangerous precedent has been set that could umderfotiure cooperation. In 2013, project
implementation might begin for two other Mekong nsieam dams—the Don Sahong and the
Pak Beng Dams. Unless reforms are made quicklpgdeements over the Mekong dams could
escalate into a conflict with serious economic palitical implications.

Laos insists that the Xayaburi Dam has fully coeglivith the Mekong Agreement. In this

report, we challenge Laos’ claim. We examine timglege of the Mekong Agreement in detail.
We also examine: (i) the historical record of tregatiations that describes what the parties
intended when they drafted the Agreement; andn@i@rnational law that describes the meaning
of the words that were carefully placed in the Agnent. In doing so, we find that Laos has
misinterpreted the Mekong Agreement and failed amgly with several key provisions (see

Table 1for a summary).

To strengthen future regional cooperation, we renemd that the four governments:

* Review and clarify the Mekong Agreement’s obligatias before any other projects are
brought forward for consideration.

» Delay implementation of further Mekong damsto allow adequate time for the Mekong
River Commission (MRC) to study the proposed dacughulative impacts.

» Delay implementation of the Xayaburi Dam so that the transboundary impacts can be
studied and baseline data collected before the WeeRiver is irreversibly altered.

* Monitor the Xayaburi Dam’s implementation through an independent and
transparent process so that the four governments do not rely soleiytlee claims of
Laos’ engineer, Finnish company Poyry, whose studre tainted by a vested interest in
the project.



Table 1: Summary of Laos’ Non-Compliance with Mekoigy Agreement

What does the treaty require?

Did the Xayaburi Dam comply?

Laos is required to seek agreement with it

neighbors before beginning the project. To
balance the rights of upstream and downstr

countries, the Mekong Agreement requires all f
governments to make a “good faith” effort to reaahutually agreeable solution.

agreement on whether a project goes forward.

Sources of law: Mekong Agreement art. 5; Vie

Convention on the Law of Treaties; internatiof

water law as stated by the UN International L
Commission.

5 Did not comply. Instead of trying to reach ¢

agreement, Laos claimed that it only must cong
cgomments of the other governments. Laos mad
pafforts to compromise on its position or to read

nna
nal
AW

der
B No

Laos must provide other governments with

opportunity to evaluate the project's impacts.
The MRC's “prior consultation” is the proce
where the four governments try to reach
agreement. The primary purpose of the p
consultation is to provide the governments with
opportunity to evaluate the project’s transbounc
impacts.

Sources of law: Mekong Agreement, chp. Il “pr
consultation”; PNPCA  procedures 5.2
international water law as stated by the U
International Law Commission.

Did not comply. Laosdid not providi neighboring
governments with an opportunity to evaluate
sproject's transboundary impacts. Laos did
assess the transboundary impacts before startir
riprior consultation in September 2010.
an

ary

or

the
hot
g th

Laos is not permitted to implement the project
while consultations are still underway.
International law and the Mekong Agreemd
prohibit the governments from implementing
project while the governments are still discuss
the project—this is part of the obligation
negotiate “in good faith.”

Sources of law: PNPCA procedures 5.4
international water law as stated by the U
International Law Commission.

Did not comply. Laos and developer Ci
Karnchang began implementing the Xayaburi O
b1 late 2010 before the MRC governments even
® discuss the project. Later, Laos incorre

tohe Mekong Agreement.

3,
IN

am
met

tly

imdpimed that “preparatory work” was allowed ungler

Laos is required to study the project's
transboundary impacts before consultation carn
take place.Under international law, governmern
are required to take “all appropriate measures
prevent significant harm to other countries. T
includes setting aside enough time to assess
project’s transboundary impacts.

Did not comply. After failing to assess tt

transboundary impacts itself, Laos refused to d
tproject implementation after Cambodia
"Mietnam requested these studies during the

Poyry were sufficient to mitigate any harm.

blay
nd
rior

heonsultation. Instead, Laos claimed that untepted
tinehnologies proposed by consulting comppny




Sources of law: Mekong Agreement art.

international law as stated by the Internatiorn
Court of Justice and the UN International La

Commission.

3;
al
AW

Cambodia, Vietham, and Thailand havt a right
to extend the prior consultation’s timeframe.

The default timeframe for the prior consultatiorn

six months, but under international

Sources of law: PNPCA procedures 5

international water law as stated by the U

International Law Commission.

law thprovide the information that other governme
downstream governments have a right to extena

Did not comply. Laos claims that the prit
consultation ended automatically after six mon
Buring this initial six month period, Laos failed

iheeded to evaluate the project's impacts.

L gonsultation. Laos also  began
Nnplementation during this initial period.

proj

Ihs.
1
Nts

This
undermined the primary purpose of the pfior

pCt

Cambodia, Thailand, and Vietnam have a right
to seek compensation for any harm causedlaos
has an obligation under international law to stop
project immediately if it causes harm

neighboring countries. Downstream governme
Cambodia, Thailand, and Vietnam can s
compensation for any harm that the dam causes

Sources of law: Mekong Agreement art.

international law as stated by the UN International

Law Commission.

Did not comply. Cambodia, Thailand, and Vieam

tthere is insufficient baseline data at this time
toneasure how the Xayaburi Dam will change

belifficult task of closely monitoring the impad
.caused by the dam.
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1.0 Introduction

On November 7, 2012, the Lao government officiflggan construction on the controversial
Xayaburi Hydropower Project, the first mainstreaamdproposed for the Lower Mekong River.
The process has not gone smoothly. Constructiamitees began almost two years before the
official announcement. The Vietnamese and Cambodevernments called for a delay in
construction because concerns over the dam’s toanslary impacts remained unresolved. The
Lao government never conducted a comprehensiveysasabf the transboundary impacts,
instead insisting that the dam was engineered teriveonmentally sustainable. The Mekong
River Commission’s Secretariat disagreed with mafyLaos’ claims, but its advice went
unheeded. Although the dam is going forward, gksiremain unknown.

The Xayaburi Dam was the first significant test floe 1995 Agreement on the Cooperation for
the Sustainable Development of the Mekong RiverirB§8Viekong Agreement? between
Cambodia, Laos, Thailand and Vietnam. The Lao guwent insists that the Xayaburi project
complied with the 1995 Mekong Agreement. Few otlimenge questioned this claim.

In this report, we examine the requirements of Ntekong Agreement in closer detail. On its
surface, the text of the Agreement is often amhiguduch of the debate over the obligations of
the Mekong Agreement revolves around the “ProcedfmeNotification, Prior Consultation and
Agreement” (PNPCA), which outlines some of the sullkat the governments are expected to
follow when consulting with one anothéiThis language, too, is ambiguous if read in isofat
from the rest of the Agreement.

In an effort to seek greater clarity, we examirerégquirements of the Mekong Agreement in its
entirety. We also examine: (i) the historical recof the negotiations that describes what the
parties intended when they drafted the Agreemamtd (i) international law that describes the
meaning of the words that were carefully placethnAgreement.In doing so, a clearer picture
of the Mekong Agreement emerges. We find that Laas misinterpreted the Mekong
Agreement and failed to comply with several okiéy requirements.
In this report, we focus on four legal questiorat #tmerged during the Xayaburi controversy:

» Does it matter if Laos violates the 1995 Mekong Agement?(Section 2.0)

» Do all four governments have to agree before a pregt goes forward?(Section 3.0)

* When may the project begin?(Section 4.0)

* What happens if the dam is built and causes harm tmeighboring countries?
(Section 5.0)



2.0 Does it matter if Laos violates the Mekong Agement?

The primary purpose of the 1995 Mekong Agreementoispromote cooperation in the
development of the Mekong River Basin in a way tisaenvironmentally sustainabfeThe
Agreement does not punish any of the governmentgaibng to cooperate. So does it even
matter whether Laos has followed or violated thekdfgy Agreement?

2.1  The Mekong Agreement is a legally binding tregt

The governments of Cambodia, Laos, Thailand, arelndim designed the Mekong Agreement
as a legally binding treaty that is consistent \iriernational law? International law sets out the
rules for how the governments are expected to toset another, including the duties to
cooperate, negotiate in good faith, and respectritifigs of both upstream and downstream
governments.By following these rules, the four governments outted to develop the Mekong
River Basin in a way that is mutually acceptable.

2.2 The treaty has no enforcement mechanism, so pliges are resolved through
diplomatic channels.

The treaty is not enforceable in the traditionaisge® The treaty created the Mekong River
Commission (MRC) to promote cooperation, but the@A#bes not have the authority to police
the governments or issue penalties when one gowsrnfails to comply. If the governments
cannot resolve a dispute under the MRC, they nasstrt to diplomatic channels or mediation by
a third party**

2.3 Although the treaty is not enforceable, the g@rnments have strong incentives to
comply.

Although the Mekong Agreement is not enforceablee four governments have strong
incentives to comply with it. Like other treati¢Bis one is designed to prevent economic losses,
environmental damage, and conflict. Without the eggnent, the decision on whether to build
the Mekong mainstream dams could become more casitly contentious for governments,
companies, and affected communities.

The MRC'’s 2010 Strategic Environmental Assessmeantified some of the economic losses
that could result if the Mekong mainstream damsbaii#, including the nine proposed dams in
Laos and two proposed in Cambodia. The study ettanat losses in fisheries would amount
to USD 476 million per year, in addition to impacts coastal and delta fisheries in Vietnam
which have not been measured. Fifty-four percentlbfiverbank gardens along the Mekong
River would be lost. Losses in agricultural prodwitgt would exceed USD 49.1 million per
year. Tens of millions of people would be affectbdtitigation measures would not be able to
replace these lossé&s.

Similarly, the risk of conflict exists if one govenent proceeds unilaterally against the wishes of
neighboring governments. In September 2012, formga, the President of Vietham said:
“Tensions over water resources are threatening agomn growth in many countries and

7



presenting a source of conflict especially givea dfforts of all countries to step up economic
development. Dam construction and stream adjustringrgome countries in upstream rivers
represents a concern for many countries and anidinféctor affecting relations between
relevant countries™ In a region where the countries’ economies areeasingly interlinked,
political conflict could harm economic developmant deter investment.

2.4  Laos considers the Mekong Agreement to be legabinding.

Throughout the Xayaburi Dam dispute, Laos has n&stioned the binding authority of the
Mekong Agreement. Instead, Laos has argued thapritject complies fully with the treaty’s
requirements: The governments agree that the Mekong Agreemdsiniing, but do not agree
on how to interpret the treaty’s obligations.

If Cambodia, Thailand, or Vietham disagrees witlod’anterpretation, it cannot force Laos to
change its position. Yet each government still ageral options: (1) formerly declare that it
does not agree with Laos’ interpretation, and tnisiat time is set aside to resolve the dispute
through diplomacy or third party mediation; (2)iolacompensation for any harm caused. Under
international law, Laos is expected to cooperatth iliese demands, in order to prevent an
escalation of the dispute.

3.0 Do all four governments have to agree beforemoject
goes forward?

To what extent does the Mekong Agreement requieefdlir governments to cooperate? This
section examines the process that is used to aldnecrights of all four governments when
negotiating a proposed Mekong dam.

3.1 The purpose of the Mekong Agreement is to balae the rights of all four
governments, which requires cooperation and comproise.

A basic principle of international law is that gowments are expected to share a transboundary
river in a fair and equitable wdy.On the one hand, it is unfair if upstream govemisduild
dams or use the river in a way that harms counttisenstreant® On the other hand, it is unfair
for downstream governments to prevent upstreamrgavents from using the river that passes
through their territory. For this reason, the piphe of “equitable and reasonable utilization” lies
at the very core of international water 1aWThis principle recognizes the need to balance the
governments’ rights and duties through a fair pssce

The Mekong Agreement explicitly recognizes that tequitable and reasonable utilization”
principle is the basis for cooperation between fing government$® While a downstream
government cannot veto a use of the river, for gotamt can demand a fair process to ensure
that its rights under international law are respecSimilarly, an upstream government can use
the river, but only after taking all necessary stdp respect the rights of downstream
governments. No government has absolute rightséotiue Mekong River. Instead, they must
cooperate to reach a solutibh.



3.2 The Mekong Agreement requires the governmenttmake a good faith effort to
reach agreement.

The tension between the rights of upstream and dtveaim governments requires very careful
language to resolve. It is unfair to require theipa to reach an agreement before a project goes
forward, because this would essentially allow a sineam government to veto an upstream
government’s project. Yet if there is no requiretnenagree, then an upstream government can
proceed with a project against the wishes of dorgast governments. The Mekong Agreement
recognizes this tension: “Prior consultation ighmei a right to veto the use nor unilateral right t
use water by any riparian without taking into aguoather riparians’ rights®

International law resolves this solution by requirigovernments to cooperate with one another
“in good faith” with the goal of reaching an agresntf* For this reason, the Mekong Agreement
establishes a prior consultation process that “aitresriving at an agreemerf¢’A government
complies with the Mekong Agreement, so long asag booperated with the other governments
in good faith. Under international law, a governitiemplements a treaty in good faith when it
acts reasonably, makes a genuine effort to reackeawpent, and expresses willingness to
compromis€> The underlying assumption is that if a fair pracesfollowed, the outcome will
also be fair. A government violates the treaty dfdes not act in good faiffi.

3.3  Did the Xayaburi Dam comply?

In the Xayaburi Dam dispute, Laos never made a dadt effort to reach agreement with
neighboring governments.

3.3.1 Laos argued that it was only required to considbBelogovernments’ comments, not to
try to reach an agreement

Laos claims that it met all of its obligations undée Mekong Agreement by accepting

comments from neighboring governmefitszor example, Laos’ advisor—Finnish consulting
company Poyry—wrote in an August 2011 report thiBltte prior consultation process does not
give right to any member countries to suspend ttogept. As its name suggests, the prior
consultation process gives right to member countideecomment on the project. In the case of
the Xayaburi HPP, the decision whether or not tuceed with the project rests solely with the
Government of Lao...under a condition that the Goremnt of Lao PDR must take comments
from other member countries into consideration dfeicides to proceed with the projett.”

Laos also claimed that it has cooperated with r®ghg governments and even made
compromises by hiring consulting companies Péyiy @ompagnie Nationale du Rhéne (CNR)
to review the project’s design. As evidence of ,thigos claims that it invested an additional
$100 million to improve the design of the projécOn 26 November 2012, for example, a Lao
official told the Vientiane Times‘Laos could have begun construction of the dammeédiately

after completing the consultation process. But we mbt because our neighbors were still
concerned about the trans-boundary impacts. Wertheewed all of these concerns to maintain



Mekong spirit and cooperation with our neighboringtions.”® As described below, these
claims are misleading.

3.3.2 The primary purpose of the MRC'’s “prior consultatigs to provide neighboring
governments with an opportunity to evaluate thggutts transboundary impacts. Laos
never provided this opportunity

The Mekong Agreement defines “prior consultatios” aprocess that “would allow the other
member riparians to discuss and evaluate the ingfdbe proposed use upon their uses of water
and any other affects, which is the basis for arg\at an agreement®At the beginning of the
prior consultation, Laos is expected to provideoinfation to neighboring governments about
how the project will impact them. This is requiredder international law? the Mekong
Agreement! and the PNPCA proceduré&s.

Laos never provided the basic information that nletging governments needed to understand
how the Xayaburi project would affect théfhln September 2010, Laos initiated the MRC's
prior consultation process for the Xayaburi Dam.thaugh Laos provided neighboring
governments with the project's environmental impassessment, this study only addressed
impacts ten kilometers downstream from the dam®Sit@os insisted there would be no negative
impacts on neighboring countries, but provided vidence to justify this claim.

In April 2011, the Cambodian and Vietnamese govemisirequested more information about
the Xayaburi Dam’s transboundary impacts (Jedble 2).°> The Lao government refused,
instead hiring Poyry to review the project. Inceizeéd by the promise of further work as an
engineer for the project, Poyry concluded thathierimpact studies were not a prerequisite for
beginning constructiof?. Numerous scientists in the region disagreed wiifr$s “build now,
study later” approach, including independent expeat the Mekong River Commission’s
Secretariat!

Table 2: Cambodia’s and Vietnam’s concerns with th&ayaburi Dam™

Cambodia’s and Vietham’s Laos’ Response Thailand’s Response
Requests (as of January 2013) (as of January 2013)
(April 2011)
More studies are needed beforg Not addressec Laos propsecto | Not addressec Thailand
further implementation of the | conduct some studies while continued to implement the
Xayaburi project. construction is already underwayproject, signing agreements to
(Cambodia, Vietham) but has not addressed the impalcfsance the project and purchase

that construction itself will causg its electricity. It made no

nor has it assessed potential commitment to conduct more
transboundary impacts. These | studies. A lawsuit was filed in
studies were not conducted by | Thai Administrative Court by
the time the project was officially potentially affected Thai villagets
approved in November 2012. | in August 2012, requesting
further impact assessments ang
consultations consistent with th

14
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requirements of the Th
constitution.

Study the project’s
transboundary impacts.
(Cambodia, Vietham)

Not addressec In July 2012
Laos hosted a delegation of
foreign governments to the
Xayaburi Dam site and informeg
them that it would not conduct 3
transboundary impact
assessment. Laos stated that al
transboundary impacts were
already addressed through the
reports of Poyry and CNR,
although both of these were deg
studies rather than impact
assessments. The full extent of
the project’s transboundary
impacts remains unknown.

Not addressec Thailand has nc

addressed this issue, although

Thai communities are likely to b
I impacted by the project. This

Thai Administrative Court
| lawsuit.

1%

e

issue is addressed in the pendifg

Study the cumulative impacts
of the eleven proposed Mekong
mainstream dams.

(Cambodia, Vietham)

Not addressec In Decembe
2011, the four governments
agreed to conduct a joint impac
study on Mekong hydropower
development. Laos, however, h
expressly stated that it does not
plan to stop Xayaburi Dam
construction while this study is
underway. It is unclear if Laos
will delay plans for other
Mekong dams while the study ig
underway.

Not addressec Thailand is
participating with the other MR(
I governments in designing the
joint study. However, the Thai
agovernment already approved &
Power Purchase Agreement to
buy 95% of the project’s
electricity as well as a loan by

November 2012, Thailand
explicitly announced its support
for the project.

state-owned Krung Thai Bank. I

Develop measures to mitigate
the transboundary and
cumulative impacts,
undertaken with participation
of downstream countries.
(Cambodia)

Not addressec Laos'’
consultants Péyry and CNR
proposed changes to the desigr
of the project to mitigate impact
although they have done so
without first studying the actual
impacts that will need to be
mitigated. The proposed
technologies for fish passages
have not been proven for the

Mekong River or any other large

tropical river. As of December
2012, the downstream
governments had not seen the
final design of the proposed fish
passages and other proposed
mitigation measures.

Has remained silent.

U7
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Implement the
recommendations of the
MRC’s March 2011 technical
review of the project.
(Cambodia, Vietham)

Not addressec Laos’ consultan
P&yry concluded that these
recommendations could be
addressed during the constructi
phase, although the MRC
Secretariat explicitly
recommended delaying
construction while the studies
were carried out.

Has remained silent

Conduct further study of the
dam’s impacts on hydrology,
fisheries, sediment, water
quality, and dam safety.
(Cambodia, Vietham)

Not addressec Lacs’
consultants Péyry and CNR
proposed mitigation measures
without conducting a baseline
study of the dam’s impacts. Lag
then argued that these studies
were not necessary, because th
dam would not have impacts.

Has remained silent.

)

More time is needed under the
MRC prior consultation
process to gather sufficient
evidence to evaluate the
project.

(Cambodia, Vietham)

Not addressec Laos maintain:
its position that the MRC prior
consultation process concluded
automatically after six months.
This issue was never resolved.

Has remained silent.

Stakeholders need information
in a more timely manner in
order for effective
consultations to take place.
(Cambodia)

Not addressec No further
consultations have been carried
out.

Not addressec Thailand las not

organized further consultations,
despite requests by affected Th
communities.

B

Develop a benefits sharing
mechanism for affected
downstream countries.
(Cambodia)

Not addressec No suck
mechanism has been develope
for the Xayaburi project. The
MRC Secretariat has conducted
preliminary research on this
topic.

Has remained silent.
)|

Defer all decisions on Mekong
hydropower projects by ten
years.

(Vietnam)

Not addressec This remain
unclear. In 2013, project
implementation is likely to begir
on at least two other Mekong
mainstream dams in Laos: Don
Sahong and Pak Beng.

Has remained silent.
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3.3.3 International law forbids governments from implertiem a project while consultations
are still underway. Laos began implementing thégetdefore the MRC governments
even met to discuss it

The MRC’s PNPCA procedures prohibit a governmeoinfimplementing a project while the
prior consultation is underway: “The notifying Stéd) shall not implement the proposed use
without providing the opportunity of the other mesnbStates to discuss and evaluate the
proposed use® (As discussed above, the phrase “evaluate theopenpuse” refers to the study
of the project’s impacts on neighboring countries.)

Similarly, international law also prohibits projentplementation while the prior consultation is
underway. The UN International Law Commission, dmoge language the Mekong Agreement
is based, says that the notifying State “shallingglement or permit the implementation of the
planned measures without the consent of the ndtBimtes* The Commission also comments
that “it perhaps goes without saying that this...gdion is a necessary element of the
procedlﬂes...” because it allows the governmentsotiperate in an equitable and reasonable
manner.

With the Xayaburi Dam, however, developer Ch. Kaang reported that it began to implement
the project in late 201%,less than four months after Laos initiated the NM#R@ior consultation
process and before the MRC governments met to skstie project.

From the start of project implementation in latdd@0Laos did not delay the Xayaburi Dam at
any point, despite requests from neighboring gawemts. Cambodia and Vietnam first raised
concerns about the project’s transboundary impattan MRC meeting in April 2011 and
requested a delay. The governments agreed to thefatecision on the prior consultation for a
Ministerial meeting scheduled for six months ldfer.

In June 2011, Laos told Thai company Ch. Karnchavigch is building the dam, that Laos’
obligations under the Mekong Agreement had bedilédl, despite the results of the April 2011
meeting® In August 2011, Péyry inaccurately reported th prior consultation process had
been ende®

This led to the continued implementation of thejgcb When Laos was later confronted with
evidence that project implementation continffed, claimed that it was only building access
roads that provided “a significant benefit to tlesidents of the area and that is in line with the
local authorities’ policy to improve the livelihoa their people*” Other earthworks continued
at the dam site as well. In October 2011, Laosriméal the Thai energy ministry that the process
had ended, and the Thai government signed the ghojpower purchase agreement without
Cambodia’s or Vietnam’s knowledge.

In December 2011, ministers from the four governimienet at an MRC Council meeting and
agreed to conduct further studies on the impacteeproposed Mekong darffsCambodia and
Vietnam left the meeting with the impression tha project was suspended pending further
studies’ In January 2012, implementation of the projecttiomed on schedule with the
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resettlement of the first local village, followedeav months later by digging in the riverbed and
construction of concrete structures at the locatiotime future dam.

After being confronted by further evidence of caothg construction activity in July 2012, the
Lao Foreign Minister informed the U.S. Secretarystdte that the project was suspended. Days
later, a delegation of foreign governments visttegldam site where they learned that the project
continued on scheduf8.Laos insisted that its activities were appropribézause they were
merely “preparatory work” and not “constructiotl.In fact, international law makes no such
distinction and prohibits all forms of project inephentation.

Meanwhile, the Xayaburi developers informed investbat the project was on schedifi©ver
the coming months, Laos published several articlethe Vientiane Timeslaiming to have
redesigned the dam to address the concerns ofbwigly countries. Finally, Laos announced
the official start of construction in November 2012

3.3.4 Under international law, governments are requicethke “all appropriate measures” to
prevent causing significant harm to other countilie®s refused to take the measures
that all other stakeholders considered to be apiatep especially transboundary impact
studies.

International law requires governments to take &dpropriate measures” to prevent causing
significant harm to other countri@$In particular, international law requires thatansboundary
impact assessment be conducted in situations wherproject’s impacts are expected to cross
borders>* Ideally, this would happen during project designpart of the initial environmental
impact assessment.

Similarly, the Mekong Agreement requires the partie “protect the environment, natural
resources, aquatic life and conditions, and ecodddalance of the Mekong River Basin from
pollution or other harmful effects resulting fromyadevelopment plans and uses of water and
related resources in the Basi.”

As with most large dams, the impacts of the Xayabam are expected to extend hundreds of
kilometers downstream, especially because of tlge laumbers of migratory fish species in the
Mekong River. In this case, a transboundary impEssessment was a reasonable request.
Without informing other governments, Laos hired By May 2011 to review the Xayaburi
project's compliance with the MRC’s environmentaldasafety requirements. Pdyry faced
several conflicts of interest in providing this gaiance review. At the time, Pdyry was in
business with Xayaburi developer Ch. Karnchang motheer project in Laos, the Nam Ngum 2
Dam>® This business relationship prevented an independsfiew from taking place. Poyry
also faced the prospect of taking on more work ragregineer for the Xayaburi project if its
review was acceptable to Laos. (Pdyry was indetst kired for this rolej’ Unsurprisingly
Poyry’s compliance review found that the projecsWgarincipally in compliance” with the MRC
standards. The report omitted mention of severahdsrds where there was clear non-
compliance’® Poyry also recommended that project implementationtinue, and that any
additional baseline studies could be conducted aftestruction was underway.
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Soon after, the Lao government began to portrayry®yesearch as a substitute for the
transboundary impact assessment requested by weighbcountries. Over the next year,
Poyry’s research became Laos’ primary justificafionarguing that the project would cause no
harm on neighboring countries.

Leading scientific experts in the Mekong region,vadl as the MRC’s Secretariat, explicitly
disagreed with Poyry’s findings. When the MRC Stoiat conducted an independent review of
the Poyry report in November 2011, it concluded thaen if the recommendations in the Poyry
Report are followed, the Xayaburi Project wouldcbesidered only partly compliant [with MRC
standagtgs] in the area of fish bypass facilitied isheries ecology as well as in terms of dam
safety.’

The MRC Secretariat recommended that the projegeldpers to delay construction while
further studies were carried out: “Conducting spednvestigations before (rather than in
parallel with) dam construction will reduce riskscluding those of transboundary and
cumulative impacts, and avoid ‘regret measuredipas that may ultimately be inappropriate
and lead to expensive and/or irreversible unintdnigative impacts’® Laos ignored the MRC
Secretariat’s findings, just as it had ignored mahyhe Secretariat's recommendations in its
March 2011 review of the project.

4.0 When may the project beqgin?

The intention of the Mekong Agreement is to allowojpcts to proceed after a mutually
acceptable solution has been identified. Ideallgreament is reached during the prior
consultation process. If the governments decideahaoject can move forward, it begins after
consultations end.

4.1 The default timeframe for consultations is sixnonths.

To avoid a situation where the prior consultatisrieft open indefinitely, the MRC’s PNPCA
procedures suggest a specific timeframe: “The tiameé for Prior Consultation shall be six
months from the date of receiving documents onrRCiensultation. If necessary, an extended
period shall be permitted by the decision of the ®Roint Committee]® This language
originates directly from the UN International Lawoi@mission’s 1994 commentary on the
international law of watercourses and is also piithe UN Watercourses Conventith.

4.2 If the six month timeframe is inadequate, dowriceam governments have a right to
extend the consultations for a limited period of tine.

The prior consultation does not end automaticalltha conclusion of the six month timeframe.
Under the Mekong Agreement and international lae governments’ duty to cooperate
towards reaching an agreement takes clear precedesg the six month timeframe. The UN
International Law Commission, on whose languageMie&ong Agreement is based, explains
that six months is an arbitrary timeframe. As ailteshe appropriate timeframe will vary on a
case-by-case basfs.
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If one of the downstream governments believestti@proposed project is not an “equitable and
reasonable utilization” of the river, they are #atl under international law to extend the
consultation§? Generally, the extension is expected to last a@to#fix months rather than
remain open indefinitely. Throughout this time, t@vernments are expected to work together
in good faith to evaluate the project’s impacts éind an equitable solution. The project may
not be implemented during this tirfre.

If no agreement is reached after twelve monthsoofdgfaith efforts, then the law becomes less
clear. Generally, the governments should try tolwes their differences using the Mekong
Agreement’s dispute mechani$fFurther extensions are also possible.

4.3  Did the Xayaburi Dam comply?

The Xayaburi Dam was the first prior consultatimereattempted under the Mekong Agreement.
The process began in October 2010. The initialnsonth period ended in April 2011. Laos
argued that the prior consultation ended autonibticafter six months, and that project
implementation could begin at this titffe.

But during the first six months (as discussed apot@os failed to provide neighboring
governments with the basic information they neeealssess the Xayaburi project’s impacts on
their territories. This undermined the primary mge of the prior consultation. The governments
were not able to discuss whether the Xayaburi ptoygas an “equitable and reasonable
utilization” of the Mekong River, because there was enough information for Cambodia and
Vietnam to determine if their rights would be infged.

At the April 2011 MRC meeting, the Cambodian anétdamese governments expressed their
concerns with the project’s transboundary impactd eecommended a delay while further
studies were carried out. The four governmentsrowted “that a decision on the prior
consultation process for the proposed Xayaburi dyyokver project be tabled for consideration at
the ministerial level, as they could not come tmamon conclusion on how to proceed with the
project.”®® Under such circumstances, international law reguitaos to delay project
implementation for at least another six monthslkmatime for further discussiorfs. Instead,
Laos allowed project implementation to advance digpduring the second six-month period.
During this time, Laos made no efforts even tofgdfiambodia and Vietham of its actions. This
undermined cooperation under the Mekong Agreement.
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5.0 What happens if the dam is built and causes har to
neighboring countries?

If the Xayaburi Dam is built, Laos still has an ightion to avoid, minimize, and mitigate any
harm that is caused to neighboring countffeAccording to the Mekong Agreement, if the
Xayaburi Dam causes significant harm to neighbocdogntries, Laos is required to immediately
stop operating the daf.If the harm cannot be prevented, the affected wimsnare entitled to
seek reparations (including compensation) undertiational law'?

5.1 Cambodia, Thailand, and Vietham will have diffculty seeking reparations for any
harm caused by the Xayaburi Dam, because comprehdaus baseline data was not
collected.

Under international law, injured countries usudtigve the burden of proving that another
government caused them haffrwith the Xayaburi Dam, it will be difficult for Gabodia or
Vietnam to prove that any harm occurred. Laos lwscallected comprehensive baseline data
about the river's ecology and people’s livelihoodsr has it provided the MRC Secretariat and
neighboring governments with sufficient time toleot this data themselves. It remains unclear
if or how scientists will be able to fully asse$® tXayaburi Dam’s impacts on the Mekong
River. As a result, Cambodia and Vietnam will hgveat difficulty in seeking a remedy for any
harm caused by the Xayaburi project.

Thailand is in a similar situation. Yet Thailand lwhave even more difficulty seeking
reparations from Laos for any harm caused, beddwes&hai government also contributed to the
project—by building, financing, and purchasing &iieity from the danf’ Indeed, Thai
communities living along the Mekong River filedaasuit in August 2012 arguing that the Thai
government violated Thailand’s constitution by ifagl to consider the project’'s impacts on its
own citizens’

5.2 Benefit sharing will also be difficult to negdate, because comprehensive baseline
data was not collected.

In the absence of reparations, the best mitigatpigon may be for Cambodia and Vietnam to
insist on benefit sharing mechanisms before thgeptras built. Under such mechanisms, all of
the governments would share equitably in the regeganerated by the project. However, even
the negotiation of these mechanisms depends finstcalecting comprehensive baseline
information, which has not been done.

Unless Cambodia and Vietnam continue to insist thiahsboundary impact studies are
conducted, they will have difficulty seeking anyrfoof reparations in the future for any harm
that occurs. It would be prudent for both governteda begin closely monitoring the Xayaburi
Dam’s development and impacts using experts tieainalependent of the Lao government.
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6.0 Conclusion and recommendations

The Xayaburi Dam is moving forward, although th@atts have not been fully studied. If harm
occurs, it will be difficult for neighboring coumds to seek reparations from Laos. According to
Laos’ interpretation of the Mekong Agreement, thayXburi Dam can proceed although no
genuine efforts have been made to cooperate wiihhbering governments. This poses a
significant risk to neighboring countries and alsets a dangerous precedent that could
undermine future cooperation in use of the Lowekdfg River.

There is now an urgent need to bring the XayabwmDnto compliance with the Mekong
Agreement and international law. We recommendyttiafollowing steps are taken:

» Delay implementation of the Xayaburi Damso that transboundary impact studies can
be conducted and baseline data collected. If thiegbes are conducted in an independent
and transparent way, and if they demonstrate thpacts can be prevented, this would
most likely satisfy the requirements of the 1995kbteg Agreement.

* Monitor the Xayaburi Dam’s implementation through an independent and
transparent process.Cambodia, Thailand, and Vietham should not religlgcon the
claims put forth by Laos or its engineer POyry, &aese both have a strong incentive to
downplay the project’s risks.

» Delay implementation of further Mekong mainstream pojects to allow adequate time
for cumulative impact studies to be carried oute Tadur governments committed to carry
out these studies in December 2011, which arewstdlerway. After the results of these
studies are available, the MRC governments wilhbke to proceed in a more informed
manner.

 Commission an in-depth legal review of the Mekong @reement, so that the
governments can reach a common understanding of didigations. The four
governments continue to express different viewswdrat is required of the prior
consultation process as well as other aspectseofgreement. This includes, but is not
limited to, a review of the MRC'’s “prior consultati” process.

Ideally, the governments will seek a mutually sbamgerpretation of the Agreement before
further mainstream hydropower projects are impldaetknlf Laos’ current interpretation of the
agreement becomes standard practice, then the gekRgneement will lose much of its
meaning. Future cooperation in the Mekong RiverilBa®w depends on the willingness of
governments to make urgent reforms and avoid theggients set by the Xayaburi Dam.
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Annex A:

Xayaburi Dam: Timeline of events

4 May 200

Lao government signed memorandum of understanditig™ai compan»
Ch. Karnchang to develop the Xayaburi Dam.

25-27 Sept. 20C

MRC convened international fisheries experts, whrectude that no fis
passage technology exists that can handle Mekoray Réh migration.

Oct. 200:i

Thai company Team Consultiand Swiss company Coler completecthe
Xayaburi Dam'’s feasibility study for the Ch. Karmciy.

May 200

The International Centre for Environmental ManagenfelCEM) began worl
for the MRC on a Strategic Environmental Assessméttie proposed
Mekong mainstream dams.

June 200

French consultant Compagnie Nationale du RHCNR) completed a
optimization study for the Lao government that iifes locations for the
nine proposed Mekong dams in Laos.

June 201

Ch. Karnchang establisi the Xayaburi Power Companymited as the
project company and retains majority ownership.

June 201(

ICEM presentethe finding: of the Strategic Environmental Assessmer
the MRC governments. The study recommended deldyligipng
mainstream dam development for 10 years to allow fior further studies.

Aug. 201(

Thai company Team Consing completed the final draft of the Xayab
Dam’s environmental and social impact assessmiatst, experts in the
region widely criticized the poor quality of thesassments. Among other
concerns, the assessments examined impacts okiy townstream from
the dam site.

20 Sept. 201

Lao governments submitted the Xayaburi Dam to tiCké PNPCA
process. Documentation included the feasibilitglgt@wnvironmental and
social impact assessments, but no assessment ddittis potential
transboundary impacts.

15 Oct. 201

The MRC Secretariat published the fiversior of the Strategi
Environmental Assessments of the proposed Mekorigstneam dams,
which recommended a 10 year delay while furthediegiare carried out.

20-22 Oct. 201!

The MRC began is first ever PNPCA proce when the MR( Secretaria
provided the Cambodian, Thai, and Viethamese govents with Laos’
documentation about the proposed Xayaburi Dam.

22 Oct. 201

The World Bank endorsed the recommendations obtretegic
Environmental Assessment and confirmed it will ineest in any Mekong
mainstream dams.

Late 201(

Ch. Karnchang began implementing the Xayaburi Deojept, according t
its 2010 Annual Report published the following year

Jan.—- Feb. 201

The MRC governments of Calodia, Thailand, and Vietnam hi
consultations and accepted public comments onrthygoped Xayaburi Dam,
The Lao government did not hold any consultatioith Wao citizens.

14 Feb. 201

The feasibility study wareleased to the pub. Civil society or@nizations
raised concerns that these documents should havepevided before,
rather than after, the MRC consultation period.

24 Mar. 201

The MRC Secretariat released its independent teahréview of the
Xayaburi Dam. The study identified significant gam&l concerns in Laos’
documentation and recommended further collectidmagkline data and
transboundary impact studies.
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March 201.

The Lao government and Xayaburi Power Companyec a concessio
agreement for the project.

17 Apr. 201

A Banckok Post investigatic revealei thatthe Lao government and C
Karnchang had already begun implementing the proJée investigation

revealed that access roads were constructed daders had received as littje

as USD $15 in compensation and were being resettled

19 Apr. 201;

At a special session of the MRC'’s Joint Committe¥ientiane, Laos, th
four MRC governments “agreed that a decision orptier consultation
process...be tabled for consideration at the min@tkavel, as they could ng
come to a common conclusion on how to proceed thtproject.”
Cambodia and Vietnam requested a delay in the g@irgje that further
transboundary studies could be carried out.

22 Apr. 201

The Lao government claimed that the MRC prior cttaion for the
Xayaburi Dam automatically ended on this day.

23 Apr. 201

The Prime Ministers of Cambodia and Vietham mettbially and expresst
concern over the Xayaburi Dam’s transboundary irtgdthey expressed a
desire for the four governments and MRC Secretyiabnduct joint studies

5 May 201

The Lao government hired Finnish engineering comaiyry to evaluat
the Xayaburi Dam'’s compliance with MRC standardsth& time, Poyry wagd
also nominated to become the government’s engfneéne project, as well
as working jointly with Ch. Karnchang on anothedtgpower project in
Laos, raising questions of conflict of interest.

7 May 201.

During a side meeting at an ASEAN Summit, the LamP Minister told the
Vietnamese Prime Minister that Laos would températispend the

Xayaburi Dam. Both leaders agreed to conduct jaisearch on the Xayabuli

Dam through the MRC framework.

8 May 201.

In response to revelations that Xayaburi Dam acaesds were being buil
Laos’ Vice Minister of Energy and Mines told therigzok Post that “while
there of course if a risk that the project will pobceed, the road upgrading
was a significant benefit to the residents of ttemand that is in line with th
local authorities’ policy to improve the livelihoad their people.” In fact,
local people were never provided permission tothieeccess roads freely.
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8 June 201

Despite the results of the April 2011 MRC meetiLaos sent a letter to C
Karnchang reporting Poyry’s finding that the MR@piconsultation was
finished and the project could move forward.

10 June 201

The Lao government told Radio Free Asia that ihpkd to carry out a ne
environmental impact assessment of the Xayaburi,darith would focus
on the impacts on fisheries. The Electricity GetiegaAuthority of Thailand
(EGAT) later confirmed Laos’ intention to carry auhew assessment.

P&yry’'s compliance report was later mistaken fantp@n impact assessment,

when in fact it collected no additional baselinéada

July 201:

A visit by International Rivers to the Xayaburi Dam site rdeddral project
implementation was well underway, with the condtorcof worker camps,
access roads, and land clearing.

8 Aug. 201,

Pdyry completer its compliance report for the Lao government, irich it
concluded that the project is “principally in comnapice” with MRC standardj
despite identifying over 40 additional studies twate still needed. Péyry
recommended that any additional studies could bdwtted after
construction was already underway.
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5 Oct. 201 The Lao government sent a letter to the Thai Mipief Energ), citing
Pdyry’s finding that the MRC prior consultation pess had finished. The
Thai government then proceeded to finance the grrajed purchase its
electricity.

29 Oct.2011 EGAT signed an agreemewith the Xayaburi Power Compa to purchast
electricity from the Xayaburi Dam. The Cambodiad &fietnamese
governments were not notified of this agreement.

15 Nov. 201 The Thai cabinet approv a resolution allowing Thai (vernmen-owned
Krung Thai Bank to co-finance the project.
15Nov. 201: The Cambodian governmereviewed thePoyry reportandtold the

Cambodia Daily that the government “would not agwéd this report—we
strongly disagree with it.”

23 Nov. 201 The Vietnam Union of Science and Technology Associatigiamized ¢
meeting of Vietnam's leading Mekong experts in Ha ®inh City to review
the POyry report. The participants concluded thatreport was an
unacceptable basis for decision-making on the Xaydbam.

25 Nov. 201 The MRC Secretari completer a review of Poyry’s August 2011 report

the request of Vietham. The review concluded thattayaburi Dam would
not fully comply with MRC standards even if all®byry’s recommendation
were followed. The review also recommended thastantion be delayed t(
allow time for transboundary impact studies to tpleze.

8 Dec. 201 The MRC Council, composed of the four governmeweter anc
environment ministers, agreed to conduct “furthiedyg’ on the sustainable
development and management of the Mekong Rivelydimy impacts
caused by mainstream hydropower development psoj€etmbodia and late
Vietnam indicated their expectation that the Xayabam would be delayed
while these studies were carried out.

-

Jan. 201 Project implementation continued, as the Lao gavemt resettled the fir:
village located at the Xayaburi Dam site.
Jan. 201 The Lao government hired CNR, wh had conducted Lao2009

optimization study on the Mekong dams, to condymter review of Poyry’'s
widely criticized report.

20 Feb. 201 At a Thailand Human Rights Commission hearing, fBiai commercia
banks confirmed that they had financed the Xayabam. The banks
indicated that they had relied solely on Poyryjsont as evidence that the
project was environmentally and socially resporsibl

Mar— Apr. 201: The Xayaburi Dam developers began to dig in thedvigkriverbec

30 Mar. 201 CNR complete its peer review of Pdyry’'s work. CNR focused on ig®ie of
sediment flows and did not review Poyry’'s work @héries. CNR itself

acknowledged that the report was only a “desk stadd that further studieq
were needed.

30 Apr. 201 Representatives of more than 130 civil society wiggtions launched a rept
demonstrating that electricity from the XayaburinDevas not needed in
Thailand, and that growing electricity demand cduddmet by cheaper

alternatives.

4 May 201. The Cambodian representative to the MRC senter ligtthis Lao counterpe
demanding that construction on the Xayaburi Dan hal

14-18 June 201 An investigation by International Rivers revealbdttXayaburi Dan

implementation had advanced rapidly, with reseleindigging in the

21



riverbed, and building of structures on the riveds Interviews with
villagers revealed significant food security riskghe resettlement sites.

6 July 201 The Cambodian and Vietnamese governments annoheicerttention tc
write a joint letter to the Lao government askingthe Xayaburi Dam to be
suspended.

13 July 201 The Lao Foreign Minister publicly announced that Xayaburi Dam wa
suspended. The Lao Ministry of Energy and Mineskjyiretracted this
statement.

16-17 July 201 At the request of MRC donors, the Lao Ministry ofdegy and Mines irited
around 70 delegates from foreign governments fothis Xayaburi Dam site|
The Lao government told that delegation that ptdjaplementation would
continue and that transboundary impact studies waetr@ecessary. Poyry le
the site visit and presented its plans to redesigrdam. The meeting
coincided with a series of articles in the Lao goweent’s Vientiane Times if
support of the project.

—

17 July 201 The Lao government announced in the Vientiane Titmasthe Xayabui
Dam had been redesigned to address cross-bordegrosn
17 July 201 The chairman of Ch. Karnchang told the Bangkok Heatthe projec

continued on schedule and that the company had neseived official word
from the Lao government that the project was pastgo

18 July 201 The Lao government’s Vientiane Times claimed thatXayaburi Powe
Company had spent $100 million to redesign the ttaatdress the concern
of neighboring countries.

Uv)

22 July 201 An investigation by the Bangkok Post confirmedHertactivties at the dar
site, including construction of a dike on the river
22 July 201 Laos’ Vice Minister on Energy and Mines told thenBkok Post that it ha

not allowed “any construction on the Mekong Riv@ttis permanent.” The
Vice Minister also said that decisions by the MR@u@cil “should not be a
factor to base a judgment on whether the Xayabam3hould be built or
not.”

2 Aug. 201 CNR issued a |ess release clarifying that trecommendationin its April
2012 were only conceptual and needed to be fudinezloped. Laos ignored
this statement and continued to portray CNR'’s aiydyPs work as
conclusive evidence that the dam would have no fuiimpacts.

7 Aug. 201 Thai villagers filed a lawsuit in Thailand’s Admatiative Court, arguinchat
the Thai government had violated their constitwlatghts in agreeing to
purchase the dam'’s electricity.

20 Aug. 201 The Lao government reported in the Vientiane Tithas the dam had be:
redesigned and neighboring governments’ concertdban fully addressed

Aug. 201: Both Ch. Karnchang and the Thai Ministry of Enenggde public statemer
indicating that the project was proceeding on sateed

6 Sept. 201 The Lao government reported in the Vientiane Tithas the dam was in fu

compliance with MRC standards and would move fodvas evidence of
cooperation with neighboring countries, the Laoegoment also claimed tht
“no permanent works had been allowed to be undemtakthe Mekong.”

7 Sept. 201 The President of Vietham warnehat dam construction in the kong
created a risk of regional conflict.
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12 Sept. 201

The Lao Energy Minister told Radio Free Asia ttet Cambodian ar
Vietnamese governments are not opposed to theatairthat the project wil
go forward.

13 Sep1 201z

Cambodia’sMRC representative told report that its concerns with tt
project remain unanswered.

9 Oct. 201

TheVientiane Times report that ¢ redesign of the Xayaburi Dam v nearly
complete and will successfully mitigate any impamiseighboring countrieg.

Oct. 201.

Cambodian and Vietnamese government delegatiorssatefy visiec the
Xayaburi Dam site and hear presentations by Pdyry.

5 Nov. 201

Laos’ Vice Minister for Energy and Mines told refeys on the sidelines
the Asia Europe Summit in Vientiane that the Xayabam'’s
groundbreaking ceremony would take place on Noverthe

6 Nov. 201.

The Thai Foreign Minister announc that the Thai government “is n
opposed to the project.”

7 Nov. 201.

The Lao government he the groundbeaking ceremony for the Xayabi
Dam. Cambodian and Viethamese government offiaiéésded, indicating
that both governments had withdrawn their oppasitimthe project. By this
time, construction on the project was already watlerway.

7 Nov. 201.

The CEO of the MRC Secretariat told the New York@&s that, as of the de
of the groundbreaking ceremony, the Secretarianiohdeen Laos’ plans fol
a “redesign” of the dam. The Cambodian and Vietrsmg@vernments also
had not been provided with this information.

9 Nov. 201.

P&yry announce that it has been selected as the Lao governmemgiseer
for the Xayaburi Dam.

7 Dec. 201

Laos’ National Assemb, widely seen as a rubl-stamp parliamen
approved the Xayaburi Dam.

11 Jan. 201

Cambodia’s Invironment Minister was quoted in the Cambodian\yt
saying, “Prime Minister Hun Sen said there hasg@ai environmental impag
study first to see how it affects [us] and we askads to respect the
suspension.”
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Annex B: Excerpts from the 1995 Mekong Agreement

The following excerpts from the Mekong Agreemere discussed in detail in this report. The
full Agreement is available ahttp://www.mrcmekong.org/assets/Publications/peBMRC-
1995-Agreement-n-procedures.pdf

CHAPTER II. DEFINITIONS OF TERMS

For the purposes of this Agreement, it shall beewstdod that the following meanings to the
underlined terms shall apply except where othenmisensistent with the context:

Prior consultation: Timely notification plus addmial data and information to the Joint
Committee as provided in the Rules for Water Uiiian and Inter-Basin Diversion under
Article 26, that would allow the other member ripas to discuss and evaluate the impact of the
proposed use upon their uses of water and any affeats, which is the basis for arriving at an
agreement. Prior consultation is neither a rightéto a use nor unilateral right to use water by
any riparian without taking into account other ripas' rights.

CHAPTER Ill. OBJECTIVES AND PRINCIPLES OF COOPERATI ON
The parties agree:
Article 1. Areas of cooperation

To cooperate in all fields of sustainable developimetilization, management and conservation
of the water and related resources of the MekongmRBasin, including, but not limited to
irrigation, hydro-power, navigation, flood contrdisheries, timber floating, recreation and
tourism, in a manner to optimize the multiple-usel anutual benefits of all riparians and to
minimize the harmful effects that might result froitural occurrences and man-made activities.

Article 2. Projects, programs and planning

To promote, support, cooperate and coordinate @ dévelopment of the full potential of
sustainable benefits to all riparian States andptieeention of wasteful use of Mekong River
Basin waters, with emphasis and preference on g@idtor basin-wide development projects and
basin programs through the formulation of a basmetbpment plan, that would be used to
identify, categorize and prioritize the projectsdaprograms to seek assistance for and to
implement at the basin level.

Article 3. Protection of the environment and ecologal balance
To protect the environment, natural resources, taglii@ and conditions, and ecological balance

of the Mekong River Basin from pollution or othearmful effects resulting from any
development plans and uses of water and relatedness in the Basin.
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Article 4. Sovereign equality and territorial integrity

To cooperate on the basis of sovereign equality tamitorial integrity in the utilization and
protection of the water resources of the MekongRBasin.

Article 5. Reasonable and equitable utilization

To utilize the waters of the Mekong River systenaireasonable and equitable manner in their
respective territories, pursuant to all relevardtdes and circumstances, the Rules for Water
Utilization and Interbasin Diversion provided fander Article 26 and the provisions of A and B
below:

A. On tributaries of the Mekong River, including fle Sap, intra-basin uses and inter-basin
diversions shall be subject to notification to fmént Committee.

B. On the mainstream of the Mekong River:

1 During the wet season:

a) Intra-basin use shall be subject to notifocato the Joint Committee.

b) Inter-basin diversions shall be subject t@rpconsultation which aims at arriving at an
agreement by the Joint Committee.

2 During the dry season:

a) Intra-basin use shall be subject to priorscdtation which aims at arriving at an agreement
by the Joint Committee.

b) Any inter-basin diversion shall be agreedrupy the Joint Committee through a specific
agreement for each project prior to any proposedrdion. However, should there be a surplus
guantity of water available in excess of the pr@obsises of all parties in any dry season,
verified and unanimously confirmed as such by tatJCommittee, an inter-basin diversion of
the surplus could be made subject to prior consoita

Article 7. Prevention and cessation of harmful effets

To make every effort to avoid, minimize and mitgdtarmful effects that might occur to the
environment, especially the water quantity and iathe aquatic (ecosystem) conditions, and
ecological balance of the river system, from theetligpment and use of the Mekong River Basin
water resources or discharges of wastes and réaws. Where one or more States is notified
with proper and valid evidence that it is causinpstantial damage to one or more riparians
from the use of and/or discharge to water of thé&dng River, that State or States shall cease
immediately the alleged cause of harm until sualseaf harm is determined in accordance with
Article 8.
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Article 8. State responsibility for damages

Where harmful effects cause substantial damag@&eooo more riparians from the use of and/or
discharge to waters of the Mekong River by anyrigrastate, the party(ies) concerned shall
determine all relative factors, the cause, extéuntamage and responsibility for damages caused
by that state in conformity with the principlesiofernational law relating to state responsibility,
and to address and resolve all issues, differeacdslisputes in an amicable and timely manner
by peaceful means as provided in Articles 34 andf3his Agreement, and in conformity with
the Charter of the United Nations.

CHAPTER V. ADDRESSING DIFFERENCES AND DISPUTES
Article 34. Resolution by Mekong River Commission

Whenever any difference or dispute may arise betvwa® or more parties to this Agreement
regarding any matters covered by this Agreemenfoaractions taken by the implementing
organization through its various bodies, partidylas to the interpretations of the Agreement
and the legal rights of the parties, the Commissiball first make every effort to resolve the
issue as provided in Articles 18.C and 24.F.

Article 35. Resolution by Governments

In the event the Commission is unable to resolee dtiference or dispute within a timely
manner, the issue shall be referred to the Govertsmi® take cognizance of the matter for
resolution by negotiation through diplomatic chdanwithin a timely manner, and may
communicate their decision to the Council for fertiproceedings as may be necessary to carry
out such decision. Should the Governments findeitessary or beneficial to facilitate the
resolution of the matter, they may, by mutual agreet, request the assistance of mediation
through an entity or party mutually agreed upond #émereafter to proceed according to the
principles of international law.

[End of Excerpt]
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Annex C: List of legal references

Agreement on the Cooperation for the Sustainable Delopment of the Mekong River
Basin, 5 April 1995, Governments of Cambodia, Lao PDRailand, and Vietnamtle
“Mekong Agreement].

Commentary and History: Agreement on the Cooperatia for the Sustainable Development
of the Mekong River Basin 1995, prepared by Dr. George E. Radosevich, UMeD@ment
ProgrammeRrovides a history of the negotiation of the Mekéggeement, including the intent
of the four governments in selecting the langudgeeAgreemeht

International Court of Justice [Rulings by the Court provide authoritative interf@ttons of
international law. Several cases relate directlyriternational water law]

« Gabcikovo-Nagymaros Project (Hungary/Slovakia) jndgt, 1997.

« Gulf of Maine (Canada v. U.S.) judgment, 1984.

« North Sea Continental Shelf (F.R.G. v. Den; F.R.G\eth.) judgment, 1969.

International Court of Justice, Pulp Mills on the River Uruguay (Argentina v. lduay)
judgment, 2010D0escribes situations where international law re@gira transboundary impact
assessment to be carried gut

International Law Commission (ILC), 1994 Draft articles on the law of the non-navigyal
uses of international watercourses and comment#ns®gto and resolution on transboundary
confined groundwaterThe ILC is the UN body charged with codifying intgronal law. The
purpose of its 1994 commentary was to assist irdta#ting of the UN watercourse convention,
but the commentary directly shaped the draftinthef1995 Mekong Agreement as well. Much of
the text of the Mekong Agreement is directly drénom the ILC commentaryy].

International Law Commission, 2001 Draft Articles on Responsibility of Statesr f
Internationally Wrongful Acts [Pescribes the prevailing international law that gows
reparations and compensation when one governmenihanothel.

Mekong River Commission, Procedures for Notificatio, Prior Consultation and
Agreement approved by the MRC Council in 2003.

UN Convention on the Law of the Non-navigational Uss of International Watercourses
(1997) Although the treaty has not yet gone into effect @mnot legally binding on Laos, it is
recognized as an influential and authoritative staent of the international law governing the
shared use of rivefs

Vienna Convention on the Law of Treatieg1969) Bets forth the rules by which governments
are required to follow when implementing trealies

27



Endnotes

! Kirk Herbertson is Southeast Asia Policy Coordindor International Rivers and a lawyer who splkzis in
international human rights and environmental lal@aBe send comments to kherbertson@internatioaedrinrg.

2 For background on the Xayaburi Dam, please viitfwww.internationalrivers.org/node/2284.

3 Agreement on the Cooperation for the Sustainaleleelpment of the Mekong River Basin, 5 April 1995,
Governments of Cambodia, Lao PDR, Thailand, andndi@a [hereinafter the “Mekong Agreement”],
http://www.mrcmekong.org/assets/Publications/petMRC-1995-Agreement-n-procedures.pdf.

* The Procedures for Notification, Prior Consultatand Agreement (PNPCA) is one of several protoitwlsthe
Mekong River Commission (MRC) adopted to implentéet Mekong Agreement. The MRC Council approved the
PNPCA on 13 November 2003. See link in endnote 2.

® UN Development Programme (1998pmmentary and History: Agreement on the Coopendtio the
Sustainable Development of the Mekong River Basapared by Dr. George E. Radosevich [hereinéfigtiory of
Mekong Agreement]. When developing laws and treatiecords are often kept to document the drafietsht in
case any ambiguity arises. This document was drafgea neutral party and is an unofficial recondt, temains the
best primary evidence of what the drafters intended

® The language of the Mekong Agreement is drawrctirérom authoritative sources of internationaklaRelevant
sources of international law include the 1969 Vee@onvention on the Law of Treaties, art. 26, 1(E#pulating
the rules by which governments are required to émgnt treaties in “good faith”); the UN Internatidhaw
Commission’s (ILC) 1994 Draft articles on the laftlee non-navigational uses of international waterses and
commentaries thereto and resolution on transboyraarfined groundwater [hereinafter 1994 ILC Comtaey]
(The ILC is charged with codifying internationaWlaThe purpose of its 1994 commentary was to asstbie
drafting of the UN watercourse convention, buté¢benmentary directly shaped the drafting of the 18@kong
Agreement as well. Much of the text of the Mekorgrédement is directly drawn from the ILC commentatyiN
Convention on the Law of the Non-navigational UsEmternational Watercourses (1997) (Although tileaity has
not yet gone into effect and is not legally bindorgLaos, it is recognized as an influential anthewitative
statement of the international law governing tharetl use of rivers [hereinafter UN Watercourse @otien]; For
more discussion, see Bennett L. Bearden (200t),legal regime of the Mekong River: a look bautk some
proposals for the way ahea@/ater Policy 12 (2010) at pp. 805-807.

" History of Mekong Agreemensupranote 5, p. 6 (discussing Article 1 of the AgreetjiefiThis Article, perhaps
the most important Article in the Agreement foreawnframework and spirit of cooperation, is a gehstaement of
the desire and commitment of the parties in aréasaperation to optimize multiple-use considenasicthe
sustainable development, utilization, managemeditcanservation of the water and related resourttd®eo
Mekong River Basin for their mutual benefits anatmperate to minimization of harmful effects fromtural
occurrences and man-made activities.”

8 History of Mekong Agreemensupranote 5, p. 34: “All four countries stated...thaegdl agreement with the
status of a treaty should be entered into by thtégsa Some concern was expressed about the ditferdgetween a
‘Treaty’ or just an agreement, particularly conéegnthe need for ratification by the parliamentsational
assemblies of the member states and the time tight take. However, none of the parties wanteeg&vé in
guestion the legal status of the agreement. An bitarous legal commitment would also reassure tim@ido
community of the dependability of the parties tpiement the terms of the agreement.”

° Chapter IIl of the Mekong Agreement includes pipfes such as sovereign equality, territorial imitgg
reasonable and equitable utilization, and the tufyrevent harm. History of Mekong Agreementpranote 5, p. 6
(explaining that these are the “fundamental rukesiging the mandatory parameters of the rightsasi@jations of
the parties under this Agreement and internatitavel). Much of the Agreement’s language uses the teshall”
rather than “should” to indicate the binding natafe¢he obligations. However, several analysts iauestioned the
legal status of the corresponding PNPCA proced@es.Bearden (201Qupranote 6 at p. 807; Philip Hirsch,
Kurt Magrck Jensen, et al. (200®ational Interests and Transboundary Water Goveoean the Mekong
(Australian Mekong Resource Centre, Danida & USgdiney), at p. xvi, 30.

9 Hirsch, Jensen, et al. (2008)id. at p. xvi (describing how the Agreement “lacks tagal ‘teeth’ to enforce any
of its provisions.”).

1 See Chapter V of the Mekong Agreement (“Addres$lifterences and Disputes”). See also, History @kivghg
Agreementsupranote 5 at p. 34 (“All four countries agree thisifunction of the institution in the first instamc
then through diplomatic channels, and possiblyndtely through mediation or arbitration.”)
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12 |nternational Centre for Environmental Managen{(g01.0),Strategic Environmental Assessment of Hydropower
on the Mekong Mainstregrp. 13, 16-17, prepared for the Mekong River Cassian.

13 Agence France-Presse, “Vietham Warns of Water ietsf 7 September 2012.

14 At the December 2011 meeting of the MRC Counoil,gxample, the Lao government stated that: “Algiowe
did not arrive at an agreement with the stipulat®@frame, we believe that we have fulfilled alltbé obligations
under the [prior consultation] process of the 18kong Agreement...” In July 2012, Lao Vice Minisfer
Energy and Mines said, “Laos has never violatecatireement and has fully complied with the 1995 dfek
Agreement.” See Bangkok Post, 22 July 2012, “Laasek lying about dam construction”; Vientiane Ténk Nov.
2012, “Laos responds to Xayaboury dam concerns.”

151994 ILC Commentansupranote 6, pp.105-106: “Watercourse States shall e@ip on the basis of
sovereign equality, territorial integrity and mutbanefit in order to attain optimal utilizationdadequate
protection of an international watercourse”; “Othglevant principles include those of good

faith and good-neighborliness.”

'8 This section distinguishes between “upstream”“alosvnstream” for illustrative purposes only. A hggower
project on the Mekong River could also have impagpistream of the dam site, for example, if it blotkh
migrations.

171994 ILC Commentangupranote 6, p. 98 (“A survey of all available eviderdehe general practice of States,
accepted as law, in respect of the non-navigatioses of international watercourses—including yr@abvisions,
positions taken by States in specific disputesisitats of international courts and tribunals, staats of law
prepared by intergovernmental and non-governmdaidies, the views of learned commentators and idesi®f
municipal courts in cognate cases—reveals thaetisspverwhelming support for the doctrine of eajoiie
utilization as a general rule of law for the detgration of the rights and obligations of Stateshiis field.”); UN
Watercourse Conventiosypranote 6, at art. 5(2) (“Watercourse States shatigipate in the use, development
and protection of an international watercoursenireguitable and reasonable manner. Such participatcludes
both the right to utilize the watercourse and thydo cooperate in the protection and developrttesreof, as
provided in the present Convention.”); see alsddfysof Mekong Agreemengsupranote 5, at pp. 37-39.

18 See Mekong Agreement, art. 5; History of Mekonge®gnentsupranote 5, p. 14 (“The clear intent of Article 5
is to address the concerns, expectations and spietédrests expressed by each lower Mekong bgsamian within
the confines of international law.”)

191994 ILC Commentansupranote 6, p. 97 (explaining that states not onlyehavright to utilize the
watercourse” but also the “duty to cooperate abtiwgth other watercourse States”); 1994 ILC Comiaey supra
note 6, p. 98 (explaining that compromise is regglifIn many cases, the quality and quantity ofexat an
international watercourse will be sufficient toisht the needs of all watercourse States. But wtteeuantity or
quality of the water is such that all the reasoealld beneficial uses of all watercourse Statesatdre fully
realized, a ‘conflict of uses’ results. In suchaae, international practice recognizes that somesewents or
accommodations are required in order to preserele watercourse State’s equality of right. Thesestdjents or
accommodations are to be arrived at on the bagquify, and can best be achieved on the basiseufftc
watercourse agreements.”)

20 Mekong Agreement, chp. II.

21 The duty of governments to cooperate in good faithell established requirement under internafitma. This

is discussed in more detail below. See also, L&gahion by Perkins Coie to MRC and Regional Govesnts,
http://www.internationalrivers.org/node/2451.

%2 Mekong Agreement, Chp. Ill, art. 5; History of Melg Agreementsupranote 5, p. 15 (“Article 5.B.2 is an
‘agreement to agree.” and “The doctrine of reabdmand equitable utilization addresses reasonasteand equity
with flexibility for nations to work out an agreenteon sharing of waters or proceed to use the wat@reasonable
and equitable manner, subject to the reciprochlsigf other riparians (sovereign equality). Thetomary law
doctrine stops short of ‘requiring’ an agreemeribbeeuse, although it is common among state pracéis reflected
in many treaties, for the parties to agree on amsharrangement.”) Under international law, thlisften referred to
as an “obligation of conduct” as compared to arigaiion of result”.

BAccording to the Vienna Convention on the Law oédties: “Every treaty in force is binding upon faeties to it
and must be performed by them in good faith.” @6). and “A treaty shall be interpreted in goodtfain
accordance with the ordinary meaning to be givethéaerms of the treaty in their context and gihtiof its object
and purpose.” (art. 31) In its Gabcikovo-Nagymdrogject (Hungary/Slovakia) judgment in 1997, thietnational
Court of Justice further clarified that “In thisse it is the purpose of the Treaty, and the iitestof the parties in
concluding it, which should prevail over its littegpplication. The principle of good faith obligée Parties to
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apply [the treaty] in a reasonable way and in suohanner that its purpose can be realized.” (d&2) In its Gulf
of Maine (Canada v. U.S.) judgment in 1984, thermational Court of Justice ruled that one govemrgeuld not
act unilaterally and that a solution “must be sduwagtd effected by means of an agreement, followgptiations
conducted in good faith and with the genuine intenof achieving a positive result.” (para. 112}ie North Sea
Continental Shelf (F.R.G. v. Den; F.R.G. v. Nefhdgment in 1969, the Court held that “the paréiesunder an
obligation to enter into negotiations with a viewarriving at an agreement, and not merely tthgough a formal
process of negotiation as a sort of prior condifor the automatic application of a certainmoet of delimitation
in the absence of agreement; they are under &atibh so to conduct themselves that the negotiatare
meaningful, which will not be the case when eitbiethem insists upon its own position without @mplating any
modification of it.” (para. 85); UN Watercoursesr@ention,supranote 6, at art. 8(1) (“Watercourse States shall
cooperate on the basis of sovereign equality teeial integrity, mutual benefit and good faitharder to attain
optimal utilization and adequate protection of @einational watercourse.”) See 1994 |ILC Commentargra
note 6, pp. 133-135 (“The consultations and netjotia should be conducted in good faith and in ammgful way
that could lead to an equitable solution of thepdis. The principle that parties to a dispute sth@enduct their
negotiations in good faith and in a meaningful weag well-established rule of international laweTdourt, in the
Northern Sea Continental Shelise (Federal Republic of Germany v. Denmarkjedtaith regard to this principle
that the parties to a dispute ‘are under an olbigab conduct themselves that the negotiationsreaningful,
which will not be the case when either of themstssupon its own position without contemplating amydification
of it.”)

%4 See generallylLC, Draft Articles on Responsibility of Statesr finternationally Wrongful Acts (2001), chp. 1l
on Breach of an International Obligation.

% Bangkok Postipid.; See also, Vientiane Times, 6 Sept. 2012, “Ldasfies Xayaboury dam development.”

% payry Energy AG, Compliance Report: Xayaburi Hydeztric Power Project, 8 August 2011, p. 45.

?’See e.g.BBC, 6 Nov. 2012, “Laos approves Xayaburi ‘megdaim on Mekong.” Laos’ claim remains unverified.
28 v/ientiane Times, 26 Nov. 2012, “Laos has not wiedaMekong Agreement: Senior official.”

% See Mekong Agreement’s definition of “prior cortatibn,” Chp. II; History of Mekong Agreemerstpranote 5,
p. 9 (“Prior consultation on the use of waters widu notification plus additional data and inforimatprovided the
Committee as prescribed in the Rules for Wateiidtilon of proposed ‘reasonable and equitable usfettie waters
by any riparian. This would allow the other ripaisao evaluate the impact upon their use of watdramy other
affects, but with the specific understanding thé tonsultation would not give any riparian a tighveto the use
of water.”)

301994 ILC Commentarysupranote 6, p. 111 (“Article 11. Watercourse Stateallgtxchange information and
consult each other on the possible effects of dmmeasures on the condition of an internationaéreaurse”;
“Article 11 lays down a general obligation of wateurse States to provide each other with infornmationcerning
the possible effects upon the condition of theritadonal watercourse of measures they might mlamtlertake.
The article also requires that watercourse Staiasuit with each other on the effects of such messi); p. 114
(“During the period referred to in article 13, thetifying State shall cooperate with the notifigdt8s by providing
them, on request, with any additional data andriétion that is available and necessary for anratewevaluation,
and shall not implement or permit the implementattbthe planned measures without the consenteofittified
States.”); see also, UN Watercourses Conventids., ht-12.

31 See Mekong Agreement, chp. Il (definition of “primnsultation”).

32 PNPCA proceduresupranote 4, section 5.2.1 (“In addition to the datd arformation required for Notification,
the notifying State shall timely provide the MR®ifx Committee] with available and additional teictah data and
information on its proposed use of waters for aal@ation of impacts by the other riparian Statds...

3 As described above, the Lao government is requirgaovide the other governments with sufficierformation
for them to evaluate the impacts that the Xayapraject would have on their countries. Under thd®?EN) process,
this includes both “available” and “additional” arfnation. Mekong Agreement, chp. 1l; PNPCA Procedur
section 5.2. If the other governments request efdit information, the Lao government is requiréal Employ its
‘best efforts’ to comply with the request, thatdssay it is to act in good faith and in spiritaafoperation in
endeavoring to provide the data or information $dioy the requesting watercourse State.” 1994 |loth@entary,
supranote 6, p. 109. To reduce the burden on the Laergoent to provide this information, the MRC S¢ariat
can help to meet these requests for additionatnmdition. See PNPCA Procedures section 5.3.2 an#.5.4
However, even with this available technical suppibie Lao government indicated no willingness toeséde
adequate time for this additional information todo#lected. As discussed in Section 3.3 of thiorepghe

30



information that the Cambodian and Vietnamese govents requested about the project’s transbounogrgcts
should have been provided at the onset of the pdpsultation process.

34 Xayaburi Hydroelectric Power Project, Environméiapact Assessment (Aug. 2010),
http://www.mrcmekong.org/assets/Consultations/2Ba@aburi/Xayaburi-EIA-August-2010.pdf

% MRC, Xayaburi Prior Consultation webpage (see 1RE&wrms”), http://www.mrcmekong.org/news-and-
events/consultations/proposed-xayaburi-hydropowejept-prior-consultation-process. International iadicates
that a transboundary impact assessment is reasomiatblexpected in this type of situation. In 2016,
International Court of Justice ruled that “[I]t magw be considered a requirement under generahetienal law
to undertake an environmental impact assessmenewvhere is a risk that the proposed industrialéigtmay have
a significant adverse impact in a transboundaryeednin particular, on a shared resource. Moreasee diligence,
and the duty of vigilance and prevention whichmiplies, would not be considered to have been esedcif a party
planning works liable to affect the régime of thesr or the quality of its waters did not undertakeenvironmental
impact assessment on the potential effects of auacks.” ICJ, Pulp Mills on the River Uruguay (Argéera v.
Uruguay), at 60-61, para. 204 (20 April 2010). 8kse, Perkins Coie, Analysis of International Eomimental
Laws Implicated by Decision to Approve ConstructainXayaburi Dam (Oct. 2011),
http://www.internationalrivers.org/node/2448.

% International Rivers blog, 27 Aug. 2012, “PdyrysRends on its Role in the Xayaburi Dam,”
http://www.internationalrivers.org/node/7655.

3" For example, see MRC Secretariat, 25 Nov. 2@kervations and Comments on the Pdyry Reporten th
Xayaburi Hydropower Projecp. i (“It is the opinion of the MRC review tealmat conducting specific
investigations before (rather than in parallel yidm construction will reduce risks, including skemf
transboundary and cumulative impacts, and avoigrtemeasures”, actions that may ultimately be pnajpriate
and lead to expensive and/or irreversible unintdrmEgative impacts.”); p. ii (‘However, due to thejor
challenges involved it is the MRC Review Team’seslation that even if the recommendations in theryPReport
are followed, the Xayaburi Project would be congédeonly partly compliant [with MRC standards] hretarea of
fish bypass facilities and fisheries ecology ad aglin terms of dam safety.”) POyry has also H#anklisted by the
World Bank for alleged corruption on unrelated potg. The Finland government’s National ContachPisialso
investigating Poyry’s role in the Xayaburi Dam.

3 0n 19 April 2011, the MRC governments of Cambobtéags, Thailand, and Vietnam met to discuss theaXayi
Hydropower Project. Details about this meetingramrded on the MRC website at
http://www.mrcmekong.org/news-and-events/news/lemekong-countries-take-prior-consultation-on-xay&bu
project-to-ministerial-level. The governments’ “heforms” (available on the website) list their camns in detail.
39 PNPCA Proceduresppranote 4, section 5.4.3.

401994 ILC Commentansupranote 6, p. 114; pp. 115-116 (“Article 17: (1) lEammunication is made under
paragraph 2 of article 15, the notifying State HrelState making the communication shall enter éotwsultations
and, if necessary, negotiations with a view tovarrg at an equitable resolution of the situatid). The
consultations and negotiations shall be conductetthe basis that each State must in good faithr@asonable
regard to the rights and legitimate interests efdther State. (3) During the course of the coasatis and
negotiations, the notifying State shall, if so rested by the notified State at the time it makescimmunication,
refrain from implementing or permitting the implemation of the planned measures for a period no¢eding six
months.”); see also, p. 116 (“Implementation of teasures during a reasonable period of consultatod
negotiations would not be consistent with the regraents of good faith laid down in paragraph 2rt€ke 17..."
but “By the same token, however, consultationsreggbtiations should not further suspend implemantdor
more than a reasonable period of time.”); see &ldbWatercourses Conventiosypranote 6, art. 14.

11994 ILC Commentansupranote 6, p. 114 (“It perhaps goes without sayiraj this second obligation is a
necessary element of the procedures provided fpainhthree of the draft, since these procedureslesigned to
maintain a state of affairs characterized by thression ‘equitable utilization’ within the meaniofjarticle 5. If
the notifying State were to proceed with implemgatabefore the notified State had had an oppatyunievaluate
the possible effects of the planned measures dadirthe notifying State of its findings, the ngtifg State would
not have at its disposal all the information it Webneed to be in a position to comply with artickes 7. The duty
not to proceed with implementation is thus intentbedssist watercourse States in ensuring thatremasures they
plan will not be inconsistent with their obligat®onder articles 5 and 7.”).

“2 Ch. Karnchang Public Company Limite)10 Annual Reparp. 78 (“in the second half of the year, the
subsidiaries’ preliminary construction works of tkayaburi Project somewhat progressed...”).

“3MRC press release, 19 April 20KLpranote 38.
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** International Rivers press release, 23 June 20&bs Steamrolls Neighbors in Xayaburi Dam Prodess,
http://www.internationalrivers.org/node/3708.

5 See Poyry report (20119upranote 26, p. 45 (“The MRCS determined that the daté for the Prior Consultation
process of Xayaburi Project occurred on April 2212, being the last date of the sixmonth periodentide 1995
Mekong Agreement. By this date, all comments frahreoMember countries had been rendered to the MRGS
“In the Joint Committee Meeting on 19. April 2011vias concluded that the Prior Consultation Probaessbeen
ended as no extension was agreed between the membygries and that any further topics relatecheoXayaburi
Project would be tabled for consideration at theistérial level.”)

“% International Rivers press release, 4 Aug. 20llegal Construction on the Xayaburi Dam Forges éd
http://www.internationalrivers.org/node/3707.

*" Bangkok Post, 5 Aug. 2011, “Early work on dam mat practice”,
http://www.bangkokpost.com/lite/topstories/2358#8lg-work-on-dam-normal-practice.

“8 MRC press release, 8 Dec. 2011, http://www.mrcmglarg/news-and-events/news/further-study-on-impéct
mekong-mainstream-development-to-be-conductedaagfmekong-countries.

9 See Radio Free Asia, 1 May 2012, “Cambodia Lodms Protest with Laos,”
http://www.rfa.org/english/news/laos/xayaburi-05012190456.html; Thanh Nien News, 24 Apr. 2012, “MRC
Vietham condemns Thai company’s contract to buigyaburi dam,”
http://www.thanhniennews.com/2010/pages/2012042&nrmtnam-condemns-thai-firm-contract-to-build-
xayaburi-dam.aspx.

*0 |nternational Rivers blog, 20 July 2012, “Testthg Waters: Laos Pushes Xayaburi Dam to Criticatt®o
http://www.internationalrivers.org/node/7601.

1 On 22 July 2012, Laos’ Deputy Minister for Eneemd Mines told the Bangkok Postipranote 14, “Regarding
construction work, we have been preparing theasittconducting further surveys and studies to cbitere
information. Laos has not given a permit for angstouction until we are satisfied with the studM& have not
started any construction that is permanent andave hever given a permit for such constructiorPieparatory
work does not involve permanent structures andsistp support the project development. Roads tizugst
buildings for workers and such are preparatoryamedcommonly built ahead of the project to helpesawe.”;
“There have been media reports that we have htitegroject. That's the biggest misunderstanding.héave not
carried out the work and then halted, as we neegtesl any construction.”

*2 |nternational Rivers blog, 13 Nov. 2012, “XayabuiCloser Look at How Laos Got to ‘Go’,”
http://www.internationalrivers.org/node/7731.

%3 For example, see UN Watercourses Convensioptanote 6, art. 7 (“Watercourse States shall, inzirigy an
international watercourse in their territories,gall appropriate measures to prevent the caudisigoificant harm
to other watercourse States.”); 1994 ILC Comment&rgranote 6, p. 103.

** See a discussion on the requirement to conduahahlioundary impact assessment, pleassug#anote 35.

%5 Mekong Agreement, art. 3. History of Mekong Agresmsupranote 5, p. 17 (“This Article is basically an effor
by the riparians to agree not to intentionally threswise cause harm to each other individuallyugtothe uses of
water and related resources in their own terrigomr jointly through any projects or programs.”)

%6 Ch. Karnchang completed the Nam Ngum 2 Dam in ia@911. Between 1994 and 2011, Poyry played
numerous roles in developing the project, includingducting the feasibility study, conducting tmeieonmental
impact assessment, and acting as an engineerefq@rofect.

" See Pdyry reporsupranote 26, at p. 10 (P6yry noted in its compliaregort that it “has been nominated as
Government of Laos Engineer for the Xayaburi rumreér Hydropower Scheme in Lao PDR...”

8 See “Poyry Responds on its Role in the XayaburmPaupranote 36.

9 MRC secretariat review of Pdyry report, psiipranote 37.

8 MRC secretariat review of Poyry report, psiipranote 37.

1 PNPCA Proceduresppranote 4, section 5.5. When the four governmenss @irafted the 1995 Mekong
Agreement, they intended to build a number of damthe Mekong Mainstream but did not have a strong
understanding of the risks involved. The prior adtaion process was originally designed for negj@ins that
would focus on the quantity of water flows in tlier rather than other issues. It was not untilMiRC'’s 2010
Strategic Environmental Assessment (SEApranote 12, that more details emerged about the dacasiomic,
environmental, and social risks. The SEA revedtbed the scale of risks was much higher than preljoexpected
and recommended that a ten year delay to allowfimmfurther impact studies. Given these new dgwalents, the
arbitrary six month timeframe was an unreasonateusmt of time in which to discuss the first Mekanginstream
dam. Indeed, the International Law Commission l@sdthat “A use which causes significant harmuman
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health and safety is understood to be inherenéguitable and unreasonable.” 1994 |ILC Commengargranote
6, p103.

621994 ILC Commentarysupranote 6, pp. 113-114; UN Watercourses Convensapranote 6, art 13.

631994 ILC Commentansupranote 6, pp. 113-114 (“The Commission consideredpibssibility of using a
general standard for the determination of the pleoioreply, such as ‘a reasonable period of timaher than a
fixed period such as six months. It concluded, hawethat a fixed period, while necessarily somevearnbitrary,
would ultimately be in the interest of both theifyang and the notified States. While a generahdtad would be
more flexible and adaptable to different situatigtssinherent uncertainty could at the same tieagllto disputes
between the States concerned. All these considasatiemonstrate the need for watercourse Stategée upon a
period of time that is appropriate to the case eamed, in light of all relevant facts and circunmstas. Indeed, the
opening clause of article 13, ‘unless otherwiseadt, is intended to emphasize that, in each Gis#gs are
expected and encouraged to agree upon an appeoperbd. The six-month period for reply as welttees six-
month extension of the period of reply providedifoarticle 13 are thus residual, and apply onlthie absence of
agreement between the States concerned upon apetti@d.”); see also, UN Watercourses Convensopyanote
6, art. 13.

641994 ILC Commentansupranote 6, pp. 113-114 (“This period shall, at thguest of a notified State for which
the evaluation of the planned measure poses spuhffialilty, be extended for a period not exceedsilgmonths.”
Here the use of the word “shall” indicates thatfrext States have a right to this extension if esfed. In the
Xayaburi Dam case, the absence of any informatiothe project’s transboundary impacts would celydie
considered a legitimate reason to extend the isitkamonth timeframe, because this information wesded to
fulfill the primary purpose of the prior consultati period.)

% For more information, please see Section 3.3iefréport.

% Mekong Agreement, chp. V. Diplomatic discussiobseut the Xayaburi Dam took place outside the MRO} &
unclear if these discussions remained within thenBfwork of the Mekong Agreement.

7. 0n 26 November 2012, for example, a Lao governmepresentative to the MRC was quoted in the Vierwi
Times saying, “Laos held prior consultations witfRl¥l member countries concerning construction of the
Xayaboury dam, and completed the process of pdnsultation in April last year.” Laos made numerotiser
public statements of this position as well.

% MRC press release, 19 April 20KLpranote 38.

%9 See Section 3.3 of this report.

" Mekong Agreement, chp. Ill, art. 7.

"I Mekong Agreement, chp. Ill, art. 7 (“Where onemwre States is notified with proper and valid ewitkethat it is
causing substantial damage to one or more ripafiansthe use of and/or discharge to water of tlekdhg River,
that State or States shall cease immediately tbgeal cause of harm until such cause of harm erahéed in
accordance with Article 8 [State Responsibility Bamages].”

2 See generally, UN ILC, Draft Articles on Respoiiiipof States for Internationally Wrongful Act2@01), Chp.
Il on Reparation for Injurysupranote 24. For a more in-depth discussion on rejgarstsee Dinah Shelton,
Righting Wrongs: Reparations in the Articles ont&fesponsibilityAm. J. of Intl. Law 96 at 833; see also,
History of Mekong Agreemensupranote 5, p. 35 (“All countries acknowledge the tigha riparian not to be
harmed by another riparian's use of the watergadt also universally accepted, that where harraused (injury),
the injured party is entitled to compensation; by to determine the cause of the injury, how memmpensation,
and for how long, remain unresolved issues whick b&st be covered "in principle" in the preambléhwi
resolution by the organization if and when harnactual injury occurred.”)

3 See Sheltoribid., at pp. 846-847.

41994 ILC Commentansupranote 6, p. 105 (If the project causes harm, séfactors determine the amount of
compensation that a state can receive. One fatthie extent to which the injured State would asdve benefits
from the activity in question such as a share afrbglectric power being generated, flood contraprioved
navigation, and so forth. In this connection thgrpant of compensation is expressly recognizedrasans of
balancing the equities in appropriate cases.”);aé&® Sheltonipid., at pp. 846-847.

® International Rivers Blog, 9 Aug. 2012, “Thai \&djers File Lawsuit on Xayaburi Dam,”
http://www.internationalrivers.org/node/7622; s&maOp-ed by Senator Kraisak Choonhavan, “Thailaodt say
‘no’,” Bangkok Post, 15 Dec. 2012, http://www.intationalrivers.org/node/7776.
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